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West Chicago St. R. R. Co. v. Callow.

West Chicago St. R. R. Co. v. Catherine Callow, Adm’x,
ete.

1. STREET CArRS—Running at a High Rate of Speed Not Necessarily.
Negligent. —The mere fact that a street car is running fast does not
establish that it was being run in a negligent manner; but the rate
of speed may be considered in connection with othe1 matters to deter-
mine the question of negligence.

2. SaMe—Duty of the Motorman on Electric Cars.—The motorman
of an electric car is not obliged to be on guard at all times against the
unreasonable conduct of persons on the streets. All persons are, in
respect to others, bound to use ordinary care, and what constitutes
such care depends upon the circumstances which call for its exercise.

3. InsTrUCTIONS— Telling the Jury What and What Does Not Con-
stitute Negligence, Erroneous.—Instructions telling a jury that certain
acts do or do not constitute negligence are erroneous.

Trespass on the Case.—Death from negligent act. Appeal from the
Superior Court of Cook County; the Hon. AXEL CHYTRAUS, Judge
presiding. HHeard in the Branch Appellate Court at the March term,
1901. Reversed and remanded. Opinion filed May 23, 1902,

Statement.—About ten o’clock November 22, 1898, John
J. Callow was struck and killed by a car of the West Chi-
cago St. R. R. Co., at the corner of Taylor and Loomis
streets, in the city of Chicago. IHe had called at the office
of the Union Show Case Conipany, located on the north-
west corner of Loomis and Taylor streets, and leaving their
place of business started diagonally across Loomis and Tay-
lor streets to take an east-bound car, which he could reason-
ably expect would stop at the southwest corner of these
streets. This car was then approaching, on Taylor street.
The east-bound cars ran upon the south side of the street.
Callow was struck by a car running west on Taylor street.
In order to pass to the point of taking the east-bound car
he was obliged to first pass over the west-bound track and
thereafter the east-bound track to the place at which pas-
gengers were in the habit of taking the car.

As he started across the tracks the east-bound car was
approaching, and the motorman saw him. He raised his
cune, signaling the car to stop, and proceeded on to cross
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the tracks, when he was struck by a car going west and
running at a high rate of speed. As he came out of the
store and as he was going across the tracks, directly east
of him was & horse and wagon with four occupants. This
horse and wagon hid from his view the approaching west-
bound car. The horse and wagon were facing to the south.
There was a verdict and judgment of $4,000 for the plaintiff.

Jonn A. Rose and Lours Borsor, attorneys for appellant;
W. W. GuriEey, of counsel.

Axrrerrp, Darrow & Trompson, attorneys for appellee.

Mg. JusticeE WarrrMAN delivered the 'opinion of the court.

‘While the mere fact that a street car is running fast does
not establish that it was being run in a negligent manner,
the rate of speed may be considered in connection with
other circumstances to determine the question of negligence.

Neither the motorman of an electric carnor the driver of
any vehicle is obliged to be all the while on guard against
unreasonable conduct on the part of others on the street.
All persons are in respect to others bound to use at least
ordinary care; what constitutes such care depends upon
the circumstances which call for its exercise.

The motorman of a street car knows that passengers are
to be expected at street crossings; that vehicles may con-
ceal an approaching car from a street pedestrian; usually,
he is aware that some portions of his route are more
occupied by footmen and carriages than others. All per-
sons have a right to be in, to pass along and over the high-
way. Each must exercise ordinary care for the safety of
others, guiding his footsteps and his carriage with reference
not only to his own but the safety of others. It follows
from this that what conduct is oris not negligence isa
question of fact, and that a court ought not to instruct a
jury that certain acts do or do not constitute negligence.

At the instance of the plaintiff the court gave the follow-
ing instruction:

“The court instructs the jury that it is not negligenco
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in and of itself for a person to Cross in front of an a':pﬁ)go?ﬁg
ine street car, but that they have the right to t}? Sy
consideration all the circumstances surrounding the A

In Lineberg v. Chicago City Ry. Co., 83 IlL App. 433,

»
_ an instruction to the effect that an attempt “to board” a

street car “ while the car was in mf.)_tion” did Ilnpt « ne:::sa;
sarily charge the plaintiff with contributory neg 1gin:}(le 'y
matter of law” was condemned and the judgment the
shereof.
Te\i‘:\“:&i(;‘;gi“:;fi; a jury that certain acts do or do not
constitute negligence have l?een frequer'xtly de(c;]areld1 gr{ﬁ-
neous. Myers V. Indianapolis & St. Louis Ry.Illo.,398_404..
386-389; Pennsylvania Co. V. Fr.a.r'xa, 112 Il.l 0-5_281,.
North Chicago Street Ry. Co.v. Wllhams, 140 1L _,\;a(}hel,
Fast St. Louis and St. L. Electric St. Ry.“Co. Vi)' more,
Adm’r, 63 T App. 181 Chicago City Ry. bo..&'i. 11;1: v 9,
162 111 658-660; Illinois Central By. Cq. v. Griffin, g .b .
We do not regard the instructions given zimshregues .eleagr_
the defendant in this case-as do_mg away with t e,;;f o
ing and frequently condemned instruction as to w
: AR

nO'trgonsst;(t;g;?in?%lsl&izzfon given at the instance of the
plainiiff upon the subject of damages attempts 'to de;;p:a;(sl
a correct rule but is in sevgral respects badly worde
ml%\;l(: ?;51:2? - regard the refusal of the court to give the
following instruction as error:

1 instr the jury that the deceased was Ju§t
“rlhehcoilrllrthlxr':;mbli)cutzd tojlo?)k out for the defendant’s
- ml}china car. and to avoid colliding with the same,
i rgac time an(,l place in question, as the motorman in
e £ the defendant’s car was to look out for and to
chag‘(gj;e (Z)llidincr with the deceased. One was nc;t held, in
%:7\(\)'1 t,ocany hig?her degree of care than the other.
LRAE

i i Vhil
i i if gi have misled. While
The instruction, if given, might o ik
motorman and pedestrian are each bound fto exe
care, it does not follow that conduet amounting to r;a,-

nary 1 : amot k.
q:)n')xblé care in one trundling & baby carriage 1s‘fort anot :

: » - . i
| weighing six tons an
having control of an electric car ghing
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moved by a power ca.pa,ble of propelling it eighteen miles
an hour.

We do not regard the following statement of counsel in
his closing address as misconduct:

“Unless street car companies are bound to take ordinary
precautions where passengers are getting on street cars or
standing at street crossings, no one can tell the extent of
injury to life and limb.”

The judgment of the Superior Court is reversed and the
cause remanded.
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